There are a number of ways to explain how the property system in a virtual world works. Various explanations are proposed in this paper to explain this phenomenon. Some people argue that property in virtual worlds is purely based on contract and as such can be explained as merely licensing players to use the virtual worlds. Other explanations include the arguments that virtual property is based purely on intellectual property, actual (real) property or even does not exist at all. However, one alternative to accepting that virtual property is actual property, is by viewing the property relationship as a system as feudal ownership or estates. This model of explaining virtual property manages to incorporate many, if not all of the current explanations for the existence of virtual property. As such, it can be argued that even if virtual property is based solely on contract and that the developer therefore maintains his or her position as owner, the player in fact, also has a stake in the virtual property. The developer can be regarded as lord with the user's interest being regarded as seisin rather than ownership. Alternatively, the developer is regarded as having dominium directum, while the player is regarded as having dominium utile, due to the fact that in most cases the developer has little or no actual interest in the ownership of a specific object of virtual property. This paper will analyse the possibilities of this explanation.
Introduction
In the current technologically enabled society, people are dealing and interacting with virtual property on a daily basis. Many might not realise it, but virtual property is found all around them. It is commodified 320 and traded 321 in legally sanctioned 322 as well as unsanctioned 323 fora. When people log onto a website to check their email, update their Facebook status or relax by playing an online game based in a virtual world, they constantly interact with virtual property.
Most property regimes focus largely or exclusively on tangible or corporeal property, however they normally include some mechanisms to deal with specific forms of incorporeal property (immaterial property and intellectual property). This causes one of the biggest problems associated with virtual property. This problem arises because virtual property in many cases tends to mimic traditional tangible property, leading to the current legal uncertainty regarding the status of virtual property. For example, is virtual property a development of 320 The trade in virtual property has become such a normal daily event that a number of online fora exist for just that purpose. These fora facilitate the trade of a staggering number of virtual world accounts and related items. The trading does not only take place inside the virtual world, but virtual world items can be sold for real word currency. See generally Castronova E 'Virtual World Economy: It's Namibia, Basically ' (2004) 322 The legality in this sense comes from the contractual agreement between developer and player and not from state sanctioned laws. Several virtual worlds facilitate the sale and transfer or virtual items and accounts by giving their players access to shops, market-places and in some instances, even full-fledged virtual stock exchanges. 323 eBay used to have a category dedicated to the trade in virtual property items but due to pressure and legal action taken against them by the developers of virtual worlds, they have since discontinued the facilitation of trading virtual property linked to virtual worlds. Players are still trading in virtual goods outside of the developer sanctioned fora and making use of social networking sites, personal interaction or specifically dedicated 'black-market' websites that facilitate the trades.
traditional property or just a subset of intellectual property? Should it be protected as a form of property extraneous to the contracts that regulate it, or should it just be seen as a contractual relationship between the owner of the intellectual property right and the user? Fairfield summarises the position by asking whether computer code that is designed to act in the same way as traditional property should by inference also be regulated and protected in the same way as traditional property. 324 As an example of how a feudal application of property rights in a virtual world operates, Grimmelman explains the position in Second Life as follows: Because the owner of the avatar is in effect the real world embodiment of the avatar, he or she has all the same rights in the real world that the avatar has in the virtual world. In essence the user is the avatar. The source of law governing the rights that a user has to his avatar is usually based on some form of contractual right. This means that the right to an avatar's (real) property is morphed from a real right (in the virtual world) to a contractual right as soon as the subject of the right is redefined as a real person and not a virtual one. In certain instances it can become even more complex, especially if there are third parties in the real world who also claim certain proprietary interest in the user's virtual property. If one looks at the Second Life model, the developers of the game grant the owner of the avatar specific and explicit ownership rights to any intellectual property that they might create in the game, as well as real (virtual) ownership rights to the property they own in the game.
Ownership in virtual worlds
If it is accepted that someone can have ownership of virtual property, 326 there are a number of possible consequences that need to be examined. Barfield mentions three interesting issues relating to this. 327 The first interesting aspect of virtual property ownership relates to the economic impact that it has on the real world. Economists have estimated that in 2002 already, the real world trade in virtual items was responsible for creating a combined gross national product of virtual worlds that was equivalent to, or more than, that of some third world countries.
The second interesting thing to take note of is the fact that the sales market for property in virtual worlds sometimes transcends into the real world. The developers of the virtual world Entropia Universe has contemplated issuing players with a real world ATM card with which they could draw real world money out of their virtual world bank accounts. This would be automatically converted to real world currency by the virtual world's treasury. This immediately raises concerns about tax law, money laundering and currency exchange regulations. However, these concerns are also valid for normal transactions related to virtual property, which take place in the real world. For this reason it is inevitable that governments will start to take an interest in the regulation of the sale of virtual property. In fact, even though there is still a large amount of academic debate about whether virtual world assets should be taxed, it has already started to become a bit of a moot point.
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Following on from this possible taxation of virtual property is the fact that the whole debate about the ownership of virtual property suddenly becomes much more interesting. If a developer would keep on arguing that the players only have a mere licence to use the game (as they do in most cases), it could mean that the developers themselves would become liable for the taxation of the transactions if they do not want to share the joys of ownership with the players. If this was to be the case, then ownership of virtual property would follow the real world where ownership carries with it not only rights, but also obligations.
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The third area mentioned by Barfield is the issues surrounding the protection, or to state it as alternative, the theft of virtual property. Many authors argue that this is one of the major reasons why players should get recognised property rights in their virtual property. In other words, virtual property users should be able to protect their property.
Even though it might seem as if virtual property can easily be explained in terms of current theories and possibly as purely contractual relationships, it is very important to look at the rights and relationships that adhere to virtual property. Some questions that illustrate the complexity of the matter are listed as indication of this. What happens with virtual property when the owner thereof dies? How does succession work in such a case? Who becomes owner of what? Could you bequeath virtual property to a legatee? And if so, how does ownership pass? Could you lease virtual property? If so, could you register such a lease; or would it be a property right like in English common law? If an embassy leases a building or office space in a virtual world (Second Life), could you get a pledge on the movable property contained in it? Could ownership in a virtual world be equated with leasehold because it is limited in time? Else if one accepts that it is indeed a form of leasehold, could a person force a developer to keep servers running for a specified time period? Is a virtual property right a subtraction from the dominium? What is the status of sovereign territory in Second Life -embassies; and what is the legal status of privileged information exchanged in such a virtual world? This also applies to the consultations taking place between virtual attorneys and clients. Lastly it must be asked if virtual property rights are necessarily limited in time -or is it?
As seen above, the concept of ownership in virtual world is quite a problematic one. So-called virtual property rights can be found and applied in a number of ways. Take for example a virtual sword (virtual property object) used by an avatar in a virtual world. In the first instance, the game developers have at least intellectual property rights in the software of the game as well as a contractually reserved right to the sword, which they reserve in the EULA. In the second instance, the user has a right that in the sword (that he holds via his avatar). Thirdly, there is the right that the avatar has to the sword. And finally in this specific example, there are the rights that third party avatars in the game have towards the sword. This illustrates the complexity of the question of ownership. Ie, who then owns the sword? From a civil law perspective which has a unitary ownership character, only one person or entity can be the owner. 330 This creates various problems, since it is already clear that apart from the avatar (that has virtual world ownership in the sword), the developers have all the intellectual property rights to the item but also reserve ownership of all the virtual word items for themselves in the EULA. This is not allowed in a civil law tradition. Another way of looking at the problem might proffer a better explanation. If it is accepted that there are two effective owners that have different ownership interests in the sword at the same time, then a logical explanation would be one of fragmented or split ownership that is almost feudal in nature. The developer is deemed to have dominium directum in the sword, while the player via her avatar has dominium utile in the sword. A number of normative justifications can be used for supporting this allocation of rights, but for purposes of this article I will focus on the personality theory as a justification.
3 Power, control and executive lawmaking 331 The developer of a virtual world usually performs the functions of governance, not only out of necessity, but also out of commercial interest. 332 The developer creates the virtual world out of nothing and has as much intellectual and creative freedom in the creation of the world as modern technological capabilities will allow for. As discussed elsewhere, 333 the only limit to the creativity of a developer is imposed by its imagination. 334 A developer has the following abilities and ex officio capacities. 335 Firstly, it has both creative and physical control over the virtual world, 336 making it omniscient and godlike. 337 Secondly, it can create inherent laws in the virtual world that are totalitarian and mandatorily applicable to all participants. This power is derived from the program code. 338 In addition to these two capabilities, a developer can also create and manage a virtual legal system by 330 It is possible that multiple persons can be co-owners, but due to the fact that ownership has to be shared, a co-owner can never have all of the same unfettered competencies of ownership that a sole owner has. 331 I will only deal with the issues applicable to a virtual world created and maintained as a revenue-generating venture by the developers. 332 The use of contract by a developer to regulate its world is not necessarily problematic, but negative effects flow from the way in which developers implement their contracts. 341 The biggest of these problems seems to be that developers forget that they are not gods or sovereigns. Even though they have virtual sovereignty inside the boundaries of their own creations, they are still themselves subject to the control, regulation and laws of their respective real world governments.
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A different approach to this problem is that the problem does not lie with the fact that developers see themselves as virtual governments, but rather that they see themselves as customer-service providers. 343 The argument made by Castronova 344 and supported by Jankowich 345 is that the problems stem from the nature of the developer's creations. Developers need players to populate the virtual worlds they have created, because a virtual world will be useless without players. This leads to the fact that because the players are taking an active role in the continuous development and running of the virtual world, the players are left with a high level of self-perception. This self-perception is markedly lower in console-type games that do not provide for much player-autonomy and usually do not comprise of a virtual world in the strict sense. 346 On the other hand, in the virtual world this selfperception stems from the vast self-determination capacity that a virtual world player receives. Indeed, the developer usually actively markets this autonomy as an attractive benefit and selling feature of participating in the virtual world. 347 While the developers try to regulate their relationship with the players by typecasting their contribution in the virtual world as the provision of a service, the player perceives the developer's role as one of providing a governing function. 348 Therefore, "in their minds, the players are not customers, but citizens with corresponding rights". 349 In effect, the big question is one about rights. How do the parties perceive their rights and obligations, and what is the actual situation? The EULAs and TOS's are perceived as insufficient for regulating the long-term relationships between developers and players. 350 These agreements fail to provide for all the needs of the participants and the ad hoc rule-making that developers use to address issues not covered in the EULA or TOS often results in unsatisfactory and arbitrary solutions.
Although I agree in principle with the position taken by Castronova and Jankowich, I think that the problem lies more in the way that developers see players not as the recipients of services but as their subjects; which they can both govern and control from their omnipotent position. In the real world, the gamer would be seen as a consumer who could in certain instances be protected by real world law to help equalise the skewed relationship between consumer and developer. 351 However, in the virtual world the developer is equal to the enterprise, government, and god. 352 In effect, the developer inherently acquires the role of judge, jury and executioner of the 347 For example, the 'features' description of Asheron's Call contains the following description of what awaits the prospective player: 'Welcome to the online role-playing game Asheron's Call, where thousands of players inhabit a beautiful 3D fantasy world to make friends and seek out perilous adventure. Customize your alter ego with a unique appearance and balance of heroic skills, then enter a magical frontier of terrible monsters, breath-taking (sic) vistas, and fast alliances. With over 500 square miles that offer ever more wonders to explore, Asheron's Call gives you a world of unparalleled scope and freedom, the richest setting yet for creating your personal saga or joining your friends in an epic campaign. ' gamer. It seems as if it is because of this feeling of powerlessness that players seek help outside of the governance structure of the virtual world when they feel that their in-game rights are being limited too much. 353 Jankowich stresses this fact when he states that the "absence of a robust legal system in a complex environment like a virtual world inhabited by people with very limited rights will lead those people to search for environments where they have greater power." 354 There are a number of reasons why this disparity between the gamer and developer came to pass, and why it still exists. In order to understand the position it is necessary to investigate the position from the viewpoint of both the developer and the gamer. 355 There are various reasons why developers want to have as much control over the virtual world as they can get. 356 The developer might have differing levels of influence and governing control at five stages. The first stage is the creation of the virtual world. The second is the testing and deployment stage. The third is the stage that occurs during the normal running of the virtual world. The fourth stage is the maintenance stage. Finally, there could be a stage where the virtual world is destroyed.
The developer needs to have creative control to create the world and to make sure that it is functioning properly.
357 While the virtual world is being developed this is only of interest to the developer and does not affect anyone else. If the developer is held back in any way during this creative phase, the virtual world would ultimately not come into existence and the legal question would remain moot. Even though the players do not really have an interest in the game at this stage, the state and community in the real world where the developer is located might have a legitimate interest in the development of the virtual world.
358 If the topic, idea, theme or implementation of the virtual world is contra bonos mores, or even criminal, the state and society will have the power to censure and possibly stop the further development of the virtual world.
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During the testing phase of the virtual world, the developer needs to constantly make changes to and fine-tune the program code. Some unexpected error might occur and unintended things could happen in the virtual world. At this stage, the developer approaches either the public or a select group of gamers to test the game in its beta or testing state. 360 The developer always makes it clear that the virtual world is a work in progress and players should expect that their gameplay experience would be interrupted. The virtual world can be reset or reverted to the initial stages at any time. At this stage, the program does not qualify as a virtual world because it is nonpermanent. 361 The gamers who take part in this testing stage do so voluntarily and usually do not pay for the privilege of being the first people to experience the new virtual world. The developers make it quite clear that the gameplay might change drastically at any stage and that the levelling of avatars during the testing phase could at any time revert to the initial stages.
362 Developers also explicitly state that the items acquired by players during the testing stages will not be transferred to the world when it launches for the broad public. 363 During the testing stages, these items might disappear at any time from the avatar's collected possessions. Neither avatars nor players therefore enjoy protected rights. 359 Although this might sound like a highly theoretical issue, there are a number of games that were developed and marketed with themes that are so abhorrent that even in a liberal society, they are viewed as not only extremely distasteful, but possibly criminal in some states. Examples that spring to mind are the games where the 'hero' of the game's sole purpose is to rape women. Another game puts the player in the shoes of a terrorist who has the liberty of killing many innocent civilians at an airport. For more detail about these and other games see: Van der Byl, T, '5 Most Offensive Games Ever' 2009 Mygaming.co.za at www.mygaming.co.za/news/news/4863-Most-Offensive-Games-Ever.html?print. Another area where the state might want to interfere at this stage is where the state decides that the general idea or effect of the game would be against state policy. Such an example is the way that China is hindering the launch of the new WOW expansion. Certain elements of the game were seen as unacceptable for the government. When the virtual world is functioning properly and the public has started participating in it, the developer still needs to manage the general administrative tasks required by a virtual world. Disputes between gamers need to be arbitrated when they have concerns about issues affecting the virtual world or the interests of the developers. The developer must be able to take action against players whose actions create problems for other players or have detrimental effects for the virtual world, or that could create problems regarding real world stateregulation. 364 Any problems that crop up on a daily basis due to the expansion of the virtual world and the unintended development of certain in-game elements that have appeared must be managed and fine-tuned. 365 There is always some sort of daily maintenance occurring in the virtual world. However, sometimes something more substantial needs to be done by the developer for the virtual world to stay stable or to grow. In the highly competitive market of MMORPGs, a developer needs to fine-tune a virtual world continually to keep the players resident there. One of the ways to achieve this is by implementing a "patch" 366 to the client-side program that runs on the player's computer. Sometimes this takes the form of an automatic update from the developer's servers when the player logs onto the game. It could also take the form of either an optional or a mandatory piece of software that players have to download from the server and update by themselves. Sometimes this is sufficient to address maintenance problems, without affecting the general game experience for the player. However, this procedure could also be used by a developer to force players to accept changes that they would not ordinarily have accepted. In many instances, such a patch includes an updated version of the EULA or TOS that players must accept before they can continue playing. In other instances, the patch makes certain substantial changes to elements of the virtual world that players would find intrusive on their rights. 367 Such a patch forces a player to accept changes a developer wants to make to the game. These changes will need to be implemented on a player's computer before he or she will be able to continue participating in the game. Although this is not usually a problematic issue, it could lead to abuse.
Sometimes it may be necessary or inevitable that a virtual world faces a digital Armageddon and shuts down forever. This has happened in a few instances, the shutdown of The Sims Online 368 being a prominent example. Even though this is a highly undesirable situation for the players, a developer would like to know that it could shut down the game if necessary. Some developers feel so strongly about this that they include a dedicated clause in the EULA giving them the right to discontinue the virtual world at their discretion. 369 366 A patch in this sense refers to an additional piece of software that is released after the initial launch of the main program. This 'patch' is then used to fix any problems that have manifested in the meantime. It could also be used to improve or change certain minor elements of the program. 367 For example, WoW's EULA states that: 'Blizzard may deploy or provide patches, updates and modifications to the Game that must be installed for the user to continue to play the Game. Blizzard may update the Game remotely including without limitation the Game Client residing on the user's machine, without the knowledge of the user, and you hereby grant to Blizzard your consent to deploy and apply such patches, updates and modifications': 9. Patches and Updates: Blizzard, 'World of Warcraft -End User License Agreement' 2009 World of Warcraft at www.worldofwarcraft.com /legal/eula.html. Another aspect dealing with patches, updates and modifications to the game is that the EULA and TOS are often updated with those patches. Although it does not happen every time, a player is sometimes notified that he or she has to accept the updated EULA at the installation stage of such a new patch. In reality, according to personal experience and anecdotal evidence, almost no player or computer-user ever reads any of the EULAs and players just scroll down through all the legalese and then click on the famous 'I Agree' button in order to continue playing the game. See in general: Gatt, A, 'Electronic Commerce -Click-Wrap Agreements: The Enforceability of Click-Wrap Agreements' (2002) 18 CLSR 404. A developer can therefore change the EULA in its totality without the players even being aware of it; or being able to do anything about it. This is one way in which a developer could also constructively force a player to abandon his virtual property interests. If a developer announces in the new EULA being forced on the players that from now on all items held by players are to disappear, the players will be helpless in economic terms. They would only be able to protest such actions by staging a mass exodus from the virtual world that could lead to the eventual collapse of the virtual world as an economic enterprise. sometimes even like to shut down a virtual world for purely financial reasons. 370 For example, the costs of operating a virtual world that is underperforming as a financial investment could be better spent on another project or virtual world. Shareholders in the developer might also demand that funds be re-invested in other ways. This makes financial and logical sense for the developers and if one takes into account the nature of the contractual agreement between the player and developer, this should not be an issue. However, due to the nature of the virtual world as a vehicle for social interaction and considering that it is often designed to be addictive, it can be argued that a developer has a corporate and social responsibility to continue supplying players with access to the virtual world that they have come to rely on. 371 Players would of course not like to see their virtual world destroyed in front of their eyes; they would like to participate in the decision-making process before this happens. Sometimes they might even be in a position to help rescue a virtual world if there are financial problems, or else they could keep it running themselves. 372 However, a developer needs to control its intellectual property and usually makes it clear that players are not allowed to use its code for non-licensed purposes. Developers are faced with a distinct challenge in this regard, since players often get their hands on the source-code of the virtual world and sometimes run their own unlicensed servers. Players can create their own copy of the virtual world environment on these unlicensed servers. Even though these unlicensed servers do not interact with the properly licensed version of the virtual world, many players are content to make use of them. 373 The existence of unlicensed servers represents more of a problem for virtual worlds that cater for ad hoc multiplayer games than for those that are socially orientated.
One other party to a virtual world who might be instrumental in the operation of a virtual world is the real world state. It is expected that as soon as anything regarding the virtual world acquires extra-territorial effect (i e outside the virtual world) the government has jurisdiction to interfere with the governance of the virtual world. The real world government may in certain instances not only be able to, but in fact be obliged to step in and take control of a virtual world for the benefit of the public.
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4 Personality justifications Hegel, 375 who is regarded as the father of personality theory, 376 had the view that property should be seen as an extension of one's personality. 377 The essence of his theory and those based upon it, is that "property rights are related -either as necessary conditions for, or as connected to -human rights such as liberty, identity and privacy."
378 Alternatively, personality theory is described by Radin 379 as the idea that property rights are linked fulfils an essential function in the governing of a virtual world. It gives certainty to the developer about the point at which the contractual relationship between it and the player has come to an end. However, this specific termination clause does not provide any certainty to the contract. The requirement that is expected of the player to publicise termination of the agreement is problematic. It is unclear whether any single action specified above, i e destruction, removal or notification is the essential element to publicize this fact. Due to the unclear semantics, it could be construed that any of these actions could constitute such publication. If all three requirements are met, it creates a massive onus on the player. The transfer clause discussed above did not require that the developer be notified of the transfer. It now seems strange that the termination would require such explicit notification. Even more problematic for the player is the fact that the developer gives itself not only the right to terminate the agreement at any time, but also to do so for 'any reason or no reason.' Such clauses that clearly put the player at a disadvantage could be construed to be mala fide and contra bonos mores. While a person may shrug such imperious tactics off when it only applies to issues inside a virtual world, this clause also has a cross-border element. The contract affects the player-developer relationship in the real world and not only in the virtual world. If one were to accept the value of virtual property interests and vested economic, social and sentimental value that a player has in a virtual world, such actions by developers could lead to gross misuse. Problems like 'expropriation' of virtual property interests would appear and the affected player(s) would need to be able to find redress somewhere. Nothing in the clause includes references to a form of compensation or other remedy that a player can rely upon if the developer chooses to end the agreement. At the very least one should expect that a player whose licence has been unfairly or otherwise terminated by a unilateral action from the developer should be able to get compensation for the physical game media that he or she could lose. See the discussion about remedies in Erlank, W, Property in Virtual Worlds 2012 Chapter 7 at 7.2, where the possibility of real world protection for virtual property interests is discussed from both a private-and a constitutional law viewpoint. 370 See the discussion in Erlank, W, Property in Virtual Worlds 2012 chapter 4 at 4.4 about the implications of these actions when viewed from a normative perspective as a consideration for the justification of allocating property rights in virtual resources or not. 371 See the discussion about the social elements and effects of virtual worlds in Erlank, W, Property in Virtual Worlds 2012 Chapter 4 at 4.3. Many of these virtual worlds and games are intentionally designed to be addictive and therefore developers should be held accountable for the wellbeing of the players if and when they decide to end a virtual world. See also the general discussion by Reuveni of the fact that virtual worlds are more than just entertainment: Reuveni to personhood and identity. 380 As such, property rights are justified when objects are inseparably bound up with the personality and liberty of their owner. 381 Radin's view on personality theory will be used to justify virtual property in this section. 382 The application of the personality theory can be used in one of two ways. Firstly, it can be used to allocate ownership to one of two (or more) competing interested parties. Secondly it can be used to explain a fragmented or split ownership of a virtual property object.
Boone 383 wrote an article on the application of the personhood theory to virtual property that focuses on the value of Radin's normative argument for the justification of property rights for virtual property. Radin's theory can be summarised as follows. 384 Property or property relations can be either personal or fungible. The first, personal property, are things that have become bound up with the individual. Radin describes these as "objects that are closely bound up with personhood because they are part of the way we constitute ourselves as continuing personal entities in the world." 385 If a person were to lose such personal property it would be a much worse loss than its correlative monetary value would indicate. 386 The classic example of this will be recognition of the fact that due to the subjective sentimental value of something for a specific person, there should be a property interest in that thing. 387 Examples of these are things like wedding rings, homes and body parts (now also virtual wedding rings and virtual homes). 388 Even in the absence of any other normative justifications for the existence of property rights in such items, personality theory determines that such property rights should be recognised in order to fulfil the need for self-realisation and other human needs. 389 Fungible property is the second type. If something is not regarded as "personal property", according to Radin it would be classified as "fungible property". Fungible property could be defined as "property that is perfectly replaceable." 390 This is the theoretical opposite of "personal property". 391 Radin states that "[t]he opposite of holding an object that has become part of oneself is holding an object that is perfectly replaceable with other goods of equal market value." 392 The prime example of such fungible property would be money. Other examples are items that are held purely instrumentally, such as a wedding ring held by a jeweller (for the purposes of resale), an automobile held by a motor dealer and an apartment in the hands of a landlord, held for the sole purpose of letting. 393 Even though Radin categorises property as being either one of the two types of property mentioned above, the classification should be seen as a continuum between the two rather than a dichotomy. 394 Since a wedding ring can be either personal or fungible property, it is clear that the nature of the property is not determined by some type of characteristic, but rather by an individual's relationship with the thing. 395 The test for determining whether it is fungible or personal will be connected to the question of "whether the thing and the rights in it have become bound up with the individual." 396 Or, in terms of the classical subject/object relationships, "property becomes personal when it becomes more subject and less object, which is other to or outside of the self/subject." 397 In essence, if this happens, property is said to contribute to the self-constitution 398 of an individual.
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A normative aspect is introduced into Radin's theory that poses the question of whether a connection between a person and an object should be recognised as personal and as such be afforded greater property protection. In other words, not all connections to property that are considered to be personal by the individual (subjectively speaking) will be protected as personal. 400 Radin 401 acknowledges the fact that there can be both good (healthy) 402 and bad (fetishistic) object-relations between a person and an object. If such a connection is bad or fetishistic, it should not be afforded protection as being "personal". She states that: 403 She continues that the relationship between a shoe-fetishist and shoe will not be respected like the relationship between a spouse and a wedding ring. If someone should live just for their material objects, then they are not considered to be well-developed persons, and are regarded as "lacking some important attribute of humanity." 404 How then does this theory affect property on a practical level? The personhood theory has two effects on property rights. 405 Firstly it appears that personal property is given preferential treatment to fungible property. If something is classified as "personal" property, that personal property interest should be protected to the detriment of a fungible property interest held by another person. Secondly, an object that has been classified as "personal" rather than fungible could be regarded in certain instances as being "market-inalienable" and should be maintained in a non-commodified state. 406 The example given to illustrate these two effects concerns a tenant's property right, which can be considered "personal" and is maintained in preference to the landlord's fungible property interest in the same object.
This theory is very useful for application to the field of virtual property, especially since it draws no distinction between real world and virtual-world property. It is equally easily applied to both instances because the objective value of the property does not need to be determined. For all intents and purposes a person can feel as closely connected to their virtual property as they are to their real world property. It is also useful for explaining why property rights should be granted to players with regard to their avatars. People feel connected to their avatars as projections of their selves, and not purely as things. 407 When one applies the personhood theory to virtual property, the following major issues are identified by Boone. 408 Boone firstly sets out to determine whether virtual world property can be classified as personal property with reference to Radin's theory and secondly he examines the implications that would flow from an affirmative answer to the first issue. The first issue is indeed answered in the affirmative but, as with Radin's application thereof to real world property, there are also certain exceptions and limitations. 409 Boone finds that one first needs to determine whether virtual-world property can become bound up with the self and then whether such a connection is "healthy" or, rather, supports human flourishing. Many players do indeed place a high subjective value on their virtual-world property and spend large amounts of money on its acquisition and maintenance. 410 In addition to this, it is clear that individuals also strongly identify with certain virtual-world objects and particularly with avatars. 411 While not all players would identify with their virtual-world property or avatars to such an extent that they would be considered to meet the required blurring of subject-object relationship required by the theory, it is likely that some players will indeed meet this requirement. 412 Apart from meeting the requirement of identifying with and showing a self-constitutive connection to his or her virtual property, a player would still need to show that the connection supported human flourishing (or was healthy), before the property in question could be considered to be regarded as "personal". 413 In other words, just like with real world property, the question whether virtual property can be regarded as personal or fungible is not clear cut and will always be subject to a factual determination of the specific circumstances. Just as a wedding ring will be regarded as personal for one person and fungible for another in the real world, the same will apply in the virtual world. When one person buys and sells virtual real estate for monetary gain, he or she will have a fungible property interest in it. However, if a player builds or rents a virtual home, he or she may regard the virtual home as "personal", depending on whether the connection between the subject and object is healthy or promotes human flourishing or not.
Boone mentions the generally negative attitude of society towards the relationship between players and their virtual property and finds that even though there may be instances where there is a fetishistic connection between player and virtual property, it would seem that the negative attitude is fanned by the sensationalistic nature of media reporting that tends to focus on the dark side of virtual world interaction. 414 It should therefore not be the determining factor in the enquiry whether virtual property could add to human flourishing.
Once it is accepted that recognition and protection of property might be justified because it has a constitutive effect on the self, there would seem to be a normative basis for accepting that property can be claimed in such things as virtual chattels, virtual real estate and, by extension, avatars. 415 As with its real world counterpart, if virtual property is personal according to Radin's theory, it can also affect property rights in the same two ways. These are firstly, that a personal property interest in a virtual property object may be given preferential treatment to a fungible property interest held by another party and, secondly, that the same personal property might be subject to restricted alienability. 416 
The virtual world application
When applied to the virtual world, one would most likely encounter these effects in the following two ways. In terms of the competing property interests, these interests would in all probability manifest as disputes between players and developers in the virtual worlds. If a player's virtual-world property is personal, it would follow that the property rights of the virtual-world developers would be fungible and therefore the player's rights would be favoured and enjoy more protection. 417 This situation would also apply if two players both have a property interest in the same virtual property. As a practical example, this scenario is like the one of rent control in the real world, where both a tenant and landlord hold property interests in the same residential rental unit. In this case, rent control legislation protects the personal interests of the tenant to the detriment of the landlord's fungible property rights. 418 In the virtual world, the player's property rights in virtual-world objects are analogous to those of the tenant, while the property rights of the developer are analogous to those of the landlord.
The problem with this application of the personhood theory is that due to the interdependence of these rights, the protection of the one person's right will lead to the detriment of the other person. In the virtual world, the player's rights would be protected to the detriment of those of the developer. 419 Although this would not seem to be unreasonable or create a problem per se, there are those who think that this protection of players' rights to the detriment of those of the developer could have a negative knock-on effect by stunting both the growth of virtual worlds and their concomitant economies. 420 to virtual property. Where a lord had dominium directum in land and a vassal had dominium utile the application of the personality theory will mean that the lord had only a fungible property interest, while the vassal had a personal property interest. The same can be applied to virtual property. The developer as lord will have a fungible property interest in the form of dominium directum in the virtual property, while the user via his or her avatar will have a personal property interest in the form of dominium utile. However, when the personality theory is applied in the circumstances a necessary reconceptualization of the importance of the dominium directum versus utile needs to be made. This means that the content of the dominium utile being assigned the stronger "personal" property interest of the personality theory will result in the dominium utile being the better protected right to the detriment of the dominium directum and therefore fungible property interest of the developer. If this is the case, the developer will not necessarily be in any worse position than before, since it still remains the nominal owner of all property inside a virtual world, but the user is put into a better position by becoming a beneficial or equitable owner of the virtual property and the associated incidences of ownership that goes with it. This approach has the added benefit that the economic value of the virtual property can be exploited in such a way as to also promote the utilitarian justification of the felicific calculus.
To conclude, a number of different explanations of property rights and ownership of virtual property has been discussed. While no single explanation is identified as the preferred description of virtual property ownership, it should be clear that in all cases there is an imperative that the user's interest in virtual property should be afforded at the very least property-like protection, fragmented ownership or even full ownership -albeit possibly only inside a virtual world and not necessarily on the outside.
